
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



324 CALIFORNIA LAW REVIEW 

the court itself carefully explained in 1909 that this very corpora- 
tion license tax was in no sense a tax upon corporate franchises/ 

Still another conclusion seems to be inevitable. The general term 
"licenses" must logically be construed to conclude charges for regu- 
lative purposes as well as fees for revenue, nothwithstanding these 
forms of licenses are entirely distinct in their nature.' The court 
expressly left this point undecided. But in a former case, it re- 
viewed various authorities, and held the term "license-tax" to be 
"synonomous with a license fee or charge imposed solely in the 
exercise of the police power" and declared that it should not be 
read in the "narrow technical sense" of a license for revenue only 
unless the scope of the words conveyed that meaning.^ 

Of course the people have the constitutional power to restrict 
or destroy the power to impose licenses, but it seems hardly probable 
that such results, as suggested above, were contemplated in the 
amendment. M. C. B. 

Contracts in Restraint of Trade: Price Maintenance — 
The Supreme Court of the State of Washington, in the case of 
Fisher Flouring Mills Company v. Swanson,^ has recently laid 
down the following test of the validity of price maintenance con- 
tract between manufacturer and retailer, where no jobber or mid- 
dleman is involved: "Contracts fixing the prices as incidental to 
some main contract and involving less than a controlling part of 
a given commodity in a given market, not proceeding from, nor 
tending to create or maintain a monopoly will be sustained when 
the restriction is, under the circumstances of the particular case, 
reasonable in reference to the interests of the parties, and reason- 
able in reference to the interests of the public ; that is to say, when 
the price fixed is fairly necessary to the protection of the cove- 
nantee and fair to the public in that it furnishes only a reasonable 
profit to the contracting parties." The commodity involved was 
one of many competing brands of flour, and there was no question 
of interstate commerce, the decision and this note dealing with 
the matter under the common law. 

It is accepted law that retail dealers cannot legally make such 
contracts with each other.'' The Supreme Court of the United 
States in Dr. Miles Medical Co. v. Park & Sons' refused a man- 
ufacturer the right to enforce such a system of contracts, in re- 

» Kaiser Land and Fruit Co. v. Curry, (1909) ISS Cal. 638, 650, 103 
Pac 341 

8 In re Guerrero, (1886) 69 Cal. 88, 10 Pac. 261. 

9 John Rapp & Son v. Kiel, (1911) 159 Cal. 703, 115 Pac. 651. 

1 (Dec. 13, 1913) 137 Pac. 144. 

2 People V. Sheldon. (1893) 139 N. Y. 251, 34 N. E. 785; Craft v. 
McConoughy, (1895) 79 111. 346; United States v. Addyston Pipe and 
Steel Co., (1899) 175 U. S. 211; Montague & Co. v. Lowry, (1904) 193 
U. S. 38. 

a (1911) 220 U. S 373, 31 Sup. Ct. 376. 55 L. Ed. 562. 
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spect to the sale of medicines manufactured under secret process, 
and the defense in the case relied almost entirely on this de- 
cision. Plaintiffs there unsuccessfully contended that the natural 
monopoly afforded by the proprietorship of the secret process 
gave a right to make and enforce these agreements. If any distinc- 
tion is to be made between the two cases it must be on the ground 
that this natural monopoly was the factor which led the United 
States court to adjudge the contracts invalid and unenforceable. 
Considering this as the basis of the distinction it is submitted that 
it would lead to great injustice to apply this doctrine of monopoly 
any further than in the Miles case, for the fact that a manufact- 
urer achieves and claims a secret excellence for his production 
as a large proportion do, should not bar him from the right to 
make these contracts, if it is given to manufacturers of common- 
place and ordinary goods. Furthermore the reasons which justify 
such contracts seem equally applicable in both cases, and the fact 
of a secret in the process of production is only in the utmost strict- 
ness of construction determinative of the existence of a monopoly. 
The Washington Supreme Court defines the monopoly to which 
it is opposed, in relation to these contracts, as one which involves 
"a substantial control of the supply or price of a given commodity 
within a given area by a single dealer or a few dealers or what 
amounts to a combination of all dealers" and further explains 
that one brand of goods does not constitute a given commodity, 
merely because it is possessed of special excellence from a secret 
process of manufacture. 

But however valid this attempted distinction resting on monop- 
oly, the essential difference between the two decisions is largely 
a matter of contrary opinion as to the proper protection of the 
economic welfare of the public and the contractors. The Supreme 
Court of the United States favors the view that when the goods 
have once entered the channels of trade, it makes no difference 
whether one or many manufacturers produced them, and that the 
manufacturers having sold the goods at prices satisfactory to them- 
selves, the public is entitled to whatever advantage may be de- 
rived from competition in the subsequent traffic. It is inclined to 
regard the manufacturer as one who uses his position to accom- 
plish for the retailers what they cannot lawfully do among them- 
selves in restraint of competition, receiving as his consideration 
for the service their good will and the resultant active handling 
of his wares. The Washington Supreme Court in accord with the 
California courts,* regards competition between brands as the es- 
sential, and also accords competition in excellence of product a 
prominent place. Moreover, it recognizes the right of the producer 
to protect his business from predatory price cutters — to prevent 



*Grogan v. Chaffee, (1909) 156 Cal. 611, 105 Pac. 745, 27 L. R. A. 
(N. S.) 395; Ghirardelli v. Hunsicker, (1912) 164 Cal. 355, 128 Pac. 1041. 
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his reputation, acquired at great expense of money and effort, from 
being used as a weapon against him. The partial appropriation 
of this reputation by the cut price retailer for the purpose of dis- 
crediting the particular brand of goods, destroying the general 
market for them and attracting people into the cut price store to 
enable the proprietor to foist off other brands is a trading upon the 
name and reputation of the manufacturer in a way not equitable,'* 
being neither authorized by the manufacturer nor paid for in the 
purchase price of the goods. M. K. W. 

Contracts : Repudiation : Sale by Vendor to Third 
Party. — Repudiation has been defined to be "such words or actions 
by a contracting party as indicate that he is not going to perform 
his contract in the future;"^ as, for example, by saying he is not 
going to perform. An unequivocal repudiating act should equally 
be considered a breach as, for example, where the vendor in a con- 
tract to sell land to A conveys to B, an innocent purchaser, and 
under no duty to convey to A. A should not be required to hold 
himself in readiness to perform and wait to see whether B will 
choose to carry out the vendor's contract. The California law has 
been assumed to be otherwise,^ but Mr. Justice Henshaw, in Brim- 
mer V. Salisbury,^ in a careful review of the authorities points out 
that in such cases as Joyce v. Shafer* there was no showing that 
the vendor was conveying in disregard of the first purchaser's 
rights ; for all that appeared he may have been selling in strict sub- 
ordination to the first purchaser's equitable title. The California 
law is thus shown to be in accord with authority and sound prin- 
ciple. A. M. K. 

Contributory Negligence: Storing Combustible Material 
on Plaintiff's Land Adjoining Railroad Right of Way. — 
The partially concurring opinion of Justice Holmes, with whom 
Chief Justice White agreed, in the case of Leroy Fibre Company v. 
Chicago, M. & S. P. Ry.,^ raises the question whether a man may 
be guilty of contributory negligence on account of the location, or 
material, or contents of a structure which he has erected on his 
own land, but adjoining, or close to, a line of railroad. The minds 
of Justice McKenna, who writes the opinion of the court, and Jus- 
's For a clear description of the methods of illegitimate price cutters, 
and a discussion of the producer's equitable rights, see Predatory Price 
Cutting as Unfair Trade, 27 Harv. Law Rev. 139. 

1 Wald's Pollock on Contracts, 3d ed. by Williston, p. 333. 

2 Joyce V. Shafer, (1893) 97 Cal. 335, 32 Pac. 320; Shiveley v. Semi- 
tropic etc. Co., (1893) 99 Cal. 259, 33 Pac. 848; Garberino v. Roberts, 
(1895) 109 Cal. 125, 41 Pac. 857; Wald's Pollock on Contracts, 3d ed. 
by Williston, p. 354. 

3 (Mar. 27, 1914) 47 Cal. Dec. 469. 
* (1893) 97 Cal. 335, 32 Pac. 320. 

1 (Feb 24, 1914) 232 U. S. 340, 34 Sup. Ct. Rep. 415. 



